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February 18, 2003

The Honorable Sara Kyle, Chairman

Tennessee Regulatory Authority
460 James Robertson Parkway

Nashville, TN 37243

RE:  Complaint

of Ben Lomand Communications, Inc. against Citizens

Telecommunications Company of Tennessee, LLC d/b/a  Frontier
Communications of Tennessee :

Docket No. 02-01221

Dear Chairman Kyle:

I am enclosing with this letter a proposed agreed protective order executed by counsel for
both parties in this matter. Once the Authority enters an order, the parties can then exchange
proprietary information pursuant to discovery requests previously tendered. If the Authority
finds this proposed order to be lacking in any way, please advise.

Should you have any questions or require anything further at this time, please do not

hesitate to contact me. .

|

cc: Mike Swatts
Gregg Sayre
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

INRE: COMPLAINT OF BEN LOMAND COMMUNICATIONS, INC.

CO3FEB21 pm g oyg

AGAINST CITIZENS TELECOMMUNICATIONS QMBANY: OF UTHORITY

TENNESSEE, LLC D/B/A FRONTIER COMMUNICATIONS OFR00HM
TENNESSEE ‘

Docket No. 02-01221

AGREED PROTECTIVE ORDER

To expedite the flow of filings, exhibits and other materials and to facilitate the proinpt
resolution of disputes as to the confidentiality of the material, adequately protect material

entitled to be kept confidential and to ensure that protection is afforded only to material so

B entitled, the Tennessee Regulatory Authority ("TRA") hereby orders that:

1. For the purpose of this Protective Order (the "Order"), proprietary or
confidential inf‘orm_ation, hereinafter referred to as “CONFIDENTIAL INFORMATION "
shall mean documents and information in whatever form which the producing party, in good
faith, deems to contain or constitute trade secrets, confidential research, development or over
sensitive information, and which has been specifically designated by the producing pafty. A
producing party is defined as the party creating the confidential inforinatidn as well és the
party having actual physical possession of jnformation produced pursuant to this Order. All
summaries, notes, extracts, compilations or other direct or indirect reprdduction from or of
any protected materials, shall be entitled to protection under this Order. Documents \
cohtaining CONFIDENTIAL INFORMATION sﬁall Be specifically marked as confidential on
the cbver with the accompanying page numbers listed either on the cover or on a subject index
page. Each document containing CONFIDENTIAL INFORMATION must be highlighted

under or through the passages of information to clearly identify the CONFIDENTIAL
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INFORMATION without defacing the information or rendering it undecipherable. The
document must be accompanied by proof of conﬁdenﬁélity, that is, an affidavit showing the
cause of protection under this Order. The Affidavit may be reviewed by the Pre-Hearing
Officer, Administrative Law J udge or the Authority for compliance with this paragraph. Any
document so.designated shall be handled in accordance win this Order. The provisions of any

document containing CONFIDENTIAL INFORMATION may be challenged under Section

11 of this Order.
2. Any individual or company subject to this Order, including producing parties
Or person reviewing CONFIDENTIAL INFORMATION, shall actin good faith in discharging
their obligations hereunder. Pétrties or non-parties subject to this Order shall include parties
: Which are allowed by the TRA to intervene subsequent to the date of entry of this Protective
Order |

3. CONFIDENTIAL INFORMATION shall be dfsclosed only to the following
persons:

(a) counsel of record for the parties in this case and associates, secretaries,
- and paralegals actively engaged in assisting counsel of record in this and
‘the designated related proceedings.

(b)  TRA Directors and members of the staff of the TRA; and

(c) outside consultants and/or expert witnesses employed or retained by the
\ parties or their counsel, who have access to CONFIDENTIAL
INFORMATION solely for evaluation, testing, testimony, preparation
for trial or other services related to this docket, provided that to the
extent that any party seeks to disclose CONFIDENTIAL
INFORMATION to any outside consultant or expert witness who is to
testify on that party's behalf, the party shall give one (1) day written
notice to the producing party of intention to disclose CONFIDEN TIAL
INFORMATION. During such notice period, the producing party may
move to prevent or limit disclosure for cause, in which case no disclosure
shall be made until the Tennessee Regulatory Authority, the Pre-Hearing
Officer, the Administrative Law Judge or court rules on the motion. Any
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such motion shall be filed within three (3) days aftér service of the notice.
Any response shall be served within three (3) days after service of the
motion. Pre-Hearing conferences may be called to confer with the parties
on the Motions to Limit Disclosure. All service shall be by hand delivery
or by facsimile. '

Under no circumstances shall any CONFIDENTIAL INFORMATION bé disclose(i to
or discussed with anyone associated with the marketing of services iﬁ competition with the
products, goods or services of the producing party.

4. Prior to disclosure of CONFIDENTIAL INFORMATION to any TRA Director,
member of the TRA staff, employee, officer or director of the parties, including any employees
of the Consumer Advocate Division, the counsel representing the party who is to receive the
CONFIDENTIAL INFORMATION shall provide a copy of this Order to the recipient
Directér, staff member, employee, officer, or director, who shall be bound by the terms of this
| Order. Prior to disclosure of CONFIDENTIAL INFORMATION to any outside consultant or
' eﬁpert witness employed or retained by a party, counsel shall provide a copy of this Order to
such outside consultant or expert witness, who shall sign an affidavit in the fonﬁ of that
attached to this Order attesting that he or she has read a copy of this Order, that he or she
understands and agrees to be bound by the terms of this Order, and that he or she understands
that unauthorized disclosure of the documents stamped CONFIDENTIAL constitutes a
violation of this Order. This affidavit shall be signed in the rpresence of and be notarized by
a notary public. Counsel of record for each party shall provide the party a copy o.f each such
Affidavit and shall keep the Affidavits executed by the parties’ experts or cbnsultants on file
at their respective offices.

5. If any party or non-party subject to this Order inadvertently fails to designate

documents CONFIDEN TIAL in accordance with the provisions of this Order when producing




such documents, such failure shall not constitute a waiver of confidentiality, provided the
party, or’non-party who has produced the document shall notify the recipient of the document
in writing within five o) kdays of discovery of such inadvertent failure vto designate the
- document as CONFIDENTIAL. At that time, the recipients will immediatély treat the subject
document as CONFIDENTIAL. In no event shall the TRA be liable for any claims or damages
resulting from the disclosure of a document while not so designated as CONFIDENTIAL. An
inadvertent failure to designate a documenf as CONFIDENTIAL shall not, in any way, affect‘
the TRA's determination aS to whether the documént is entitled to CONFIDENTIAL status.
6. If any party or non§party subject to this‘ 6rder inadvertently fails to desighate
documents as CONFIDENTIAL in accordance with the provisions of this Order when
producing such documents and sucﬂ failure is not discovered in time to provide five (5) day
notification to the remplent of the confidential nature of the documents referenced in the
paragraph above, the failure shall not constitute a waiver of confidentiality and a party by
written motion or by oral motion at a Pre-Hearing Conference called for the purpose of
determining whether to designate the documents as confidential or at the Hearmg on the
merits may request designation of such documents as CONFIDENTIAL and if the motion is
< granted by the Pre-Hearmg Officer, Admmlstratlve Judge, or the Authorlty, the recipients
' shall 1mmed1ately treat the subject documents as CONFIDEN TIAL. The Tennessee Regulatory
Authority, the Pre - Hearing Officer or Administrative Law Judge may also, at his or her
discretion, either before or duﬁng the Pre-Hearing Conference or hearing on the merits of thé '
case, allow information to be designated CONFIDENTIAL and treated as such in accordance
with the terms of this Order.,

7. Any papers filed in this proceeding that contain, quote, paraphrase, compile or




otherwise disclose documents covered by the terms of this Order, or any information contained

therein, shall be filed and maintained Witil the Executive Secretary of the TRA in sealed
envelopes marked “CONFIDENTIAL" and labeled to reflect the style of this proceeding, the

docket number, the contents of the envelope suffic1ent to identify its subject matter, and this

Protectxve Order. The envelopes shall be maintained in a locked filing cabinet. The envelopes

shall not be opened or their contents reviewed by anyone except upon order of the TRA, Pre-

Hearing Officer, or Administrative\ Law Judge after due notice to counsel of | record.

Notwithstanding the foregoing, the Directors and the Stﬁff of the TRA may review any paper

filed as CONFIDENTIAL Withoutbobtaining an order of the TRA, Pre-Hearing Officer or
AdministrativeLaw Judge, provided the Directors and Staff maintain the confidentiality of
the paper in accordance win the terms of this Order.

8. Documents, information and testimony designated as CONFIDENTIAL in
accordance wide this Order, may be disclosed in testimony at the hearing of this proceeding
and offered into evidence uéed in any hearing related to this action, subject to the Tennessee
Rules of Evidence and to such future orders as the TRA, Pre-Hearing Officer, or the
Administrative Law Judge may enter. Any party intending to use documents, information, or
testimony designated CONFIDENTIAL shall inform the producing party and the TRA, the
Pi'e-Hearing Officer, or the Administrative Law Judge, prior to the hearing on the merits of
the case in the method designated previously in this Order, of the proposed use; and shall
advise the TRA the Pre-Hearing Officer, or the Administrative Law J udge, and the producing
party before use of such information during witness examinations so that approprlate
measures can be taken by the TRA the Pre-Hearing Officer, or the Admmlstratlve Law Judge

to protect the confidential nature of the information.




9. Except fof documents filed with the Chairman of the TRA, all documents
covered by the terms of this Order that are disclosed to the requesting party shall be
‘maintained separately in files marked CONFIDENTIAL and labeled with reference to this
Order at the offices of the requesting parties counsel of record.

10. | Nothing herein shall be construed as preventing any party from continuing to
use and disclose any information (a) that is in the public domain, or (b) that subsequently
becomes part of the public domain throu’gh no act of such party, or (c) that is discloeed to in B
by a third party, where said disclosure does notitself violate any contractual or legal obligation
or (d) that is independently developed be a party, or (e) that is known or used by it prior to
this proceeding. The burden of establishing the existence of (a) through (e) shall be ﬁpon the
party ettempt_ing to use or disclose such information.

11. Any perty may contest the designation of any document ojr information as
CONFIDENTIAL by fiﬁng a motien with the TRA, Pre-Hearing Officer, Administrativ_e Law
Judge or the courts, as appropriate, for a ruling that the documenfs information, or testimony _
should not be so tfeated. All documents, information and testimony designated as
CONFIDENTIAL, however, shall be maintained as such until the‘ TRA, the Pre-Hearing
Officer, the Administrative Law Judge, or a court orders otherwise. A motion to contest must
be filed not later than fifteen (15) days prior to the Hearing on the Merits. Any reply from the
\Company seeking to protect the status of their CONFIDENTIAL INFORMATION must be
received not later than ten (10) days prior to the Hearmg on the Merits. Motions made and
subsequent Replies received Wlth the ten (10) days prior to the hearing on the Merits shall be
presented to the Authorlty at the Hearing on the merits for a ruling.

12.  Nothing in this Order shall prevent any party from asserting any objection to




discovery other than in objection based upon grounds of confidentiality.

13. N on-party witnesses shall be entitled t‘o invoke the provisions of this Order by
designating information disclosed or documents produced /for use in this action as
CONFIDENTIAL and by filing an appropriate motion with the TRA, in which event the
prov1s1ons of this Order shall govern the disclosure of information or documents provided by
’the non-party witness.

14.  No person aufhorized under the terms herein to receive access fo documents,
information; or testimony designated as CONFIDENTIAL shall be granted access until such
- person has complied with the requirements set forth in paragraph 4 of this Order.

| 15. Any person to whom disclosure or inspection is made in violation of this Order
shall be bound by the terms of this Order.

16.  Upon an order becoming final in this proceeding or any appeals resulting from
such an order, all the filings, exlnblts and other matenals and information designated
- CONFIDENTIAL and all copies thereof shall be returned to counsel for the party who
produced (or originally created) the filings, exhibits and other materials, within fifteen (15)
days or counsel in possessmn of such documents shall certlfy to counsel for the producmg pair
that all the filings, exhibits and other materials, plus all copies or extracts from the filings,
exhibits and other materials and all copies of the extracts from the filing, exhibits and other

‘material thereof have been destroyed.

17.  After termination of this proceeding, the provisions of this Order relating to the

secrecy and confidential nature of CONFIDENTIAL DOCUMENTS, information and
testimony shall continue to be binding upon parties herein and their officers, employers,

employees, agents, and/or others for five years unless this Order is vacated or modified.




18.  Nothing herein shall pre&ent entfy of a subsequent order, upon an appropﬁate
showing, requiring that any documents, information or testimony designated as
CONFIDENTIAL shall receive protection other than that provided herein.

19. = That any party aggrieved with the Authority’s decision in this matter may file

a petition for Reconsideration with the Authority within ten (10) days from and after the date

of this Order.

' Entered this_/§~day of%%, 2003,

Sara Kyle, Chairman
Tennessee Regulatory Authority

Approved for Entry:

idrd F. Thorngon/Jr.
es Bartholonfe vans & Petree
424 Church Street; Suite 2800

Nashville, TN 37219

Counsel for Citizens Telecommunications
Company of Tennessee

/%W(ﬁq

H. LaDon Baltimore
Farrar & Bates, LLP )
211 Seventh Avenue North

Nashville, Tennessee 37219

- Counsel for Ben Lomand
Communications, Inc.




